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Why do you have to adopt your own child? 
If you did not gestate the child or contribute 
genetic material, you are not a legal parent 
without an adoption or parentage order, 
even if you are identified as a parent on your 
child’s birth certificate.  

The necessity to adopt is particularly imperative for the LGBTQ+ community. To 

build families, many LGBTQ+ parents rely on assisted reproductive technology 

(ART) through the use of donated or purchased gametes and surrogacy. ART proce-

dures can include at-home insemination, intrauterine insemination, in vitro fertil-

ization, surrogacy and reciprocal IVF (where one parent provides ovum and the 

other parent gestates). 

So what is the validity of the information on a birth certificate? The New Jersey 

Bureau of Vital Statistics will report on the birth certificate information provided at 
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the time of birth. If the couple is mar-

ried or in a civil union at the time of 

birth and one parent carries the preg-

nancy, both names can appear on the 

birth certificate. Most people are sur-

prised to learn that a birth certificate is 

not proof of one’s parentage. Yet, that is 

the truth under New Jersey law and the 

law of many other jurisdictions in the 

United States and abroad. 

In the case of In re T.J.S.,1 the New Jer-

sey Supreme Court affirmed the Appel-

late Division decision stating that under 

New Jersey law there are only three ways 

one can be a legal, recognized parent. 

One must: 

 

1. gestate the child,  

2. provide genetic material, or  

3. obtain an adoption or parentage order.  

 

The T.J.S. decision involved a married 

heterosexual couple who used a donated 

egg and a gestational carrier to conceive 

and gestate a child. Plaintiffs asked that 

the court apply the New Jersey Parent-

age Act,2 which recognizes the parentage 

of the non-genetic parent in a marriage 

or civil union based on the rebuttable 

marital presumption. Under the parent-

age act, there is a rebuttable presump-

tion that a married man is the father of 

a child born to his wife or who consents 

to his wife being inseminated with 

donor sperm under the supervision of 

certain listed medical personnel.3 

The T.J.S. court declined to apply the 

marital presumption of the parentage 

act in a gender-neutral manner to that 

scenario. The court specifically held that 

a birth certificate alone does not confer 

or create parentage; nor does a birth cer-

tificate terminate parentage. The court 

stated that a birth certificate “simply 

records the fact of parentage as reported 

by others.” 

In addition to declining to apply the 

parentage act to this scenario, the court 

questioned the gender neutral applica-

tion employed by a trial judge in the 

Superior Court who extended the pre-

sumption of parentage to the non-gesta-

tional, non-biological spouse where her 

wife was artificially inseminated by a 

licensed physician during their mar-

riage. In re Robinson,4 The T.J.S. court crit-

icized the Robinson judge for using the 

“best interest” standard to determine 

parentage. The court expressed no view 

whether the same result could have 

been reached by a different analysis.  

The ruling in T.J.S. contradicts the 

layperson’s sense of the true value of a 

birth certificate. Birth certificates are 

commonly used for multiple purposes 

such as registering a child in school or 

obtaining a driver’s license. Birth certifi-

cates can be used to prove where and 

when a person was born, their name at 

the time of birth and the gender marker 

assigned to them at that time, but are 

not confirmation of parentage. 

The recent United States Supreme 

Court case of Pavan v. Smith, 582 U.S. – 

(2017) did not enhance the value of a 

birth certificate. In Pavan, two married 

same-sex female couples in Arkansas 

sued because the state refused to put 

both spouses’ names on the birth certifi-

cate. Arkansas alleged that its birth cer-

tificates are for collection of biological 

data, although it offered no proof that 

opposite-sex couples were required to 

submit proof of biology. The United 

States Supreme Court ruled that 

Arkansas was unconstitutionally dis-

criminating against same-sex couples by 

denying them the same rights, responsi-

bilities and benefits that married oppo-

site-sex couples have pursuant to Oberge-

fell v. Hodges, 576 U.S. 644 (2015). 

The holding of Pavan means that 

every state is required to treat same-sex 

couples the same as they do different-sex 

couples and list both spouses in a mar-

riage on the birth certificate at the time 

of birth. However, this decision did not 

elevate the value of a birth certificate to 

make it a confirmation of parental rights.  

Although few parents anticipate that 

their legal rights may be challenged, a 

non-biological, non-gestational parent 

runs a risk if they do not obtain judicial 

confirmation of their legal status. For 

example, when applying for benefits for 

a child based on the parent’s work 

record, agencies have denied claims if 

the only proof of parentage is a birth 

certificate.  

Those parents who did not gestate or 

who do not have a genetic connection 

to the child should obtain a judicial 

order confirming their parentage. These 

adoption judgments are colloquially 

termed “confirmatory adoptions.”  

The necessity to obtain a confirmato-

ry adoption disproportionately impacts 

the LGBTQ+ community, where often 
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only one intended parent has a genetic 

or gestational connection to the child. 

Due to infertility issues, there are many 

other couples who use donated gametes 

from a third party to create their family. 

These couples also need to obtain judi-

cial confirmation of their parental status. 

State laws vary as to who is a parent. 

Determination of who is a parent could 

be made based on the law of the state 

where the family is located at the time 

the question is raised, not the state of 

birth. Thus, it is important for families 

who can benefit from New Jersey law to 

protect their legal parental relationship 

do so, now and here.  

The case of V.L. v. E. L., 577 U.S.—

(2016) drives home that point. In that 

case, a lesbian couple living in Alabama 

had three children. All of the children 

were born to one woman; the second 

woman had no legal parentage rights. 

The couple moved to Georgia. While 

there, the non-biological parent secured 

adoptions of all three children. 

The couple subsequently moved back 

to Alabama and split up. The biological 

mother petitioned the Alabama court, 

requesting that the court not recognize 

the validity of the Georgia judgments. 

The Alabama Supreme Court found for 

the biological mother and refused to rec-

ognize the Georgia adoption judgments.  

The United States Supreme Court 

unanimously reversed the Alabama 

Supreme Court. The court applied the 

full faith and credit clause of the United 

States Constitution, Article IV, section 1 

of United States Constitution confirm-

ing a parent’s legal parentage will be rec-

ognize throughout the country.  

The portability of the adoption judg-

ment allows a family to travel freely in 

the United States, move to a different 

state, and apply for government bene-

fits. Furthermore, a confirmatory adop-

tion judgment will remove any doubt as 

to the legality of the relationship in the 

context of issues with estate planning 

and taxation. 

Additionally, worldwide, everyone 

understands and recognizes the concept 

of adoption. Thus, for United States cit-

izens when traveling abroad, although 

not binding, that same judicial order 

can satisfy any questions as to who the 

parents are. There are many non-U.S. 

couples who use surrogacy and other 

ART services in the United States. 

Although those foreign couples can 

obtain confirmatory adoptions, those 

judgments may have limited effect once 

the foreign couple returns to their home 

jurisdiction. 

Despite the importance of confirm-

ing a parent’s rights through an adop-

tion, many couples do not complete 

adoptions. There are many reasons: the 

false sense of security created by the 

birth certificate; bad legal advice; the 

invasiveness of the adoption process 

which traditionally requires a home 

study, numerous background checks, 

fingerprinting, and a court hearing, 

meaning missing time from work; dis-

comfort with the idea of having to 

adopt a child born into an existing 

intact family; and the associated costs. 

Fortunately, this year, the New Jersey 

legislature, through the advocacy of Sen. 

Nicholas Scutari, adopted a streamlined 

confirmatory adoption process. The law 

addresses some of the reasons that indi-

viduals and couples did not complete 

adoptions even where their parental sta-

tus could be in question.5  

The new law applies to couples who:  

 

1. currently are or were married or in a 

civil union at the time of the child’s 

birth,  

2. have used donor material where the 

donor’s parental rights have been ter-

minated by operation of law, and  

3. where the adopting parents’ names 

are already on the child’s birth certifi-

cate.  

 

Where, in the past, there was a 

requirement for background checks and 

a court hearing, both are now waived. 

Petitioners file a joint complaint pro-

viding certified copies of their marriage 

or civil union certificate and the child’s 

birth certificate. In addition, petitioners 

supply an affidavit or certification from 

both parties as to how the child was 

conceived. That statement identifies 

any other persons involved, such as a 

known donor, so that the court may 

determine whether anyone else could 

claim parental rights.  

When filing under the new law, best 

practices include, if applicable, provid-

ing the court with a certification from 

any medical professional involved con-

firming how the child was conceived. 

Also, if applicable, petitioners can 

include the invoice from a sperm bank 

or information as to a known or 

unknown donor. 

Once approved, the court issues a 

Judgment of Adoption. This abbreviated 

procedure saves money, better uses judi-

cial resources, and alleviates aggravation 

and intrusion into the family’s privacy. 

By making the process more affordable 

and less invasive, this change is intended 

to increase the number of couples who 

obtain confirmatory adoptions to legally 

and fully protect their families. � 
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